
3.10.3 Approval Conditions. Unless otherwise approved in advance and in 
writing by the ACC, each Solar Application and each Solar Energy Device to be installed in 
accordance therewith must comply with the following: 

(i) The Solar Energy Device must be located on the roof of the 
residence located on the Owner's Lot, entirely within a fenced area of the 
Owner's Lot, or entirely within a fenced patio located on the Owner's Lot. If the 
Solar Energy Device will be located on the roof of the residence, the ACC may 
designate the location for placement unless the location proposed by the Owner 
increases the estimated annual energy production of the Solar Energy Device, as 
determined by using a publicly available modeling tool provided by the National 
Renewable Energy Laboratory, by more than ten (10%) percent above the energy 
production of the Solar Energy Device if installed in the location designated by 
the ACC. If the Owner desires to contest the alternate location proposed by the 
ACC, the Owner should submit information to the ACC which demonstrates that 
the Owner's proposed location meets the foregoing criteria. If the Solar Energy 
Device will be located in the fenced area of the Owner's Lot or patio, no portion 
of the Solar Energy Device may extend above the fence line. 

(ii) If the Solar Energy Device is mounted on the roof of the principal 
residence located on the Owner's Lot, then: (A) the Solar Energy Device may not 
extend higher than or beyond the roofline; (B) the Solar Energy Device must 
conform to the slope of the roof and the top edge of the Solar Device must be 
parallel to the roofline; (C) the frame, support brackets, or visible piping or 
wiring associated with the Solar Energy Device must be silver, bronze or black. 

3.11 Rainwater Harvesting Systems. Rain barrels or rainwater harvesting systems (a 
"Rainwater Harvesting System") may be installed with the advance written approval of the 
ACC. 

3.11.1 Application. To obtain ACC approval of a Rainwater Harvesting System, 
the Owner shall provide the ACC with the following information: (i) the proposed installation 
location of the Rainwater Harvesting System; and (ii) a description of the Rainwater Harvesting 
System, including the color, dimensions, manufacturer, and photograph or other accurate 
depiction (the "Rain System Application"). A Rain System Application may only be submitted 
by an Owner unless the Owner's tenant provides written confirmation at the time of submission 
that the Owner consents to the Rain System Application. 

3.11.2 Approval Process. The decision of the ACC will be made in accordance 
with Article 8 of this Declaration. Any proposal to install a Rainwater Harvesting System on 
Common Area must be approved in advance and in writing by the Board, and the Board need 
not adhere to this Section 3.11 when considering any such request. 
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3.11.3 Approval Conditions. Unless otherwise approved in advance and in 
writing by the ACC, each Rain System Application and each Rainwater Harvesting System to be 
installed in accordance therewith must comply with the following: 

(i) The Rainwater Harvesting System must be consistent with the 
color scheme of the residence constructed on the Owner's Lot, as reasonably 
determined by the ACC. 

(ii) The Rainwater Harvesting System does not include any language 
or other content that is not typically displayed on such a device. 

(iii) The Rainwater Harvesting System is in no event located between 
the front of the residence constructed on the Owner's Lot and any adjoining or 
adjacent street. 

(iv) There is sufficient area on the Owner's Lot to install the Rainwater 
Harvesting System, as reasonably determined by the ACC. 

3.11.4 Guidelines. If the Rainwater Harvesting System will be installed on or 
within the side yard of a Lot, or would otherwise be visible from a street, Common Area, or 
another Owner's Lot the ACC may regulate the size, type, shielding of, and materials used in 
the construction of the Rainwater Harvesting System. Accordingly, when submitting a Rain 
System Application, the application should describe methods proposed by the Owner to shield 
the Rainwater Harvesting System from the view of any street, Common Area, or another 
Owner's Lot. When reviewing a Rain System Application for a Rainwater Harvesting System 
that will be installed on or within the side yard of a Lot, or would otherwise be visible from a 
street Common Area, or another Owner's Lot any additional regulations imposed by the ACC 
to regulate the size, type, shielding of, and materials used in the construction of the Rainwater 
Harvesting System, may not prohibit the economic installation of the Rainwater Harvesting 
System, as reasonably determined by the ACC. 

3.12 Xeriscaping. As part of the installation and maintenance of landscaping on an 
Owner's Lot, an Owner may submit plans for and install drought tolerant landscaping 
("Xeriscaping") upon written approval by the ACC. All Owners implementing Xeriscaping 
shall comply with the following: 

3.12.1 Application. Approval by the ACC is required prior to installing 
Xeriscaping. To obtain the approval of the ACC for Xeriscaping, the Owner shall provide the 
ACC with the following information: (i) the proposed site location of the Xeriscaping on the 
Owner's Lot; (ii) a description of the Xeriscaping, including the types of plants, border 
materials, hardscape materials and photograph or other accurate depiction and (iii) the 
percentage of yard to be covered with gravet rocks and cacti (the "Xeriscaping Application"). 
A Xeriscaping Application may only be submitted by an Owner unless the Owner's tenant 
provides written confirmation at the time of submission that the Owner consents to the 
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Xeriscaping Application. The ACC is not responsible for: (i) errors or om1ss10ns in the 
Xeriscaping Application submitted to the ACC for approval; (ii) supervising installation or 
construction to confirm compliance with an approved Xeriscaping Application or (iii) the 
compliance of an approved application with Applicable Law. 

3.12.2 Approval Conditions. Unless otherwise approved in advance and in 
writing by the ACC, each Xeriscaping Application and all Xeriscaping to be installed in 
accordance therewith must comply with the following: 

(i) The Xeriscaping must be aesthetically compatible with other 
landscaping in the community as reasonably determined by the ACC. For 
purposes of this Section 3.12, "aesthetically compatible" shall mean overall and 
long-term aesthetic compatibility within the community. For example, an 
Owner's Lot plan may be denied if the ACC determines that: a) the proposed 
Xeriscaping would not be harmonious with already established turf and 
landscaping in the overall community; and/orb) the use of specific turf or plant 
materials would result in damage to or cause deterioration of the turf or 
landscaping of an adjacent property owner, resulting in a reduction of aesthetic 
appeal of the adjacent property Owner's Lot. 

(ii) No Owners shall install gravel, rocks or cacti that in the aggregate 
encompass over thirty percent (30%) of such Owner's front yard or fifty percent 
(50%) of such Owner's back yard. 

(iii) The Xeriscaping must not attract diseases and insects that are 
harmful to the existing landscaping on neighboring Lots, as reasonably 
determined by the ACC. 

3.12.3 Process. The decision of the ACC will be made within a reasonable time, 
or within the time period otherwise required by the principal deed restrictions which govern 
the review and approval of improvements. A Xeriscaping Application submitted to install 
Xeriscaping on property owned by the Association or property owned in common by members 
of the Association will not be approved. Any proposal to install Xeriscaping on property 
owned by the Association or property owned in common by members of the Association must 
be approved in advance and in writing by the Board, and the Board need not adhere to the 
requirements set forth in this Section 3.12 when considering any such request. 

3.12.4 Approval. Each Owner is advised that if the Xeriscaping Application is 
approved by the ACC, installation of the Xeriscaping must: (i) strictly comply with the 
Xeriscaping Application; (ii) commence within thirty (30) days of approval; and (iii) be 
diligently prosecuted to completion. If the Owner fails to cause the Xeriscaping to be installed 
in accordance with the approved Xeriscaping Application, the ACC may require the Owner to: 
(i) modify the Xeriscaping Application to accurately reflect the Xeriscaping installed on the 
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Property; or (ii) remove the Xeriscaping and reinstall the Xeriscaping in accordance with the 
approved Xeriscaping Application. Failure to install Xeriscaping in accordance with the 
approved Xeriscaping Application or an Owner's failure to comply with the post-approval 
requirements constitutes a violation of this Declaration and may subject the Owner to fines and 
penalties. Any requirement imposed by the ACC to resubmit a Xeriscaping Application or 
remove and relocate Xeriscaping in accordance with the approved Xeriscaping Application 
shall be at the Owner's sole cost and expense. 

3.13 Utility Lines. No sewer, drainage or water lines shall be constructed, placed or 
maintained anywhere in or upon any portion of the Property other than within buildings or 
structures unless the same shall be constructed, placed or maintained underground. No wires 
or other devices for the communication or transmission of electric current, power, or signals 
including telephone, television, microwave or radio signals, shall be constructed, placed or 
maintained anywhere in or upon any portion of the Property other than within buildings or 
structures unless the same shall be contained in conduits or cables constructed, placed or 
maintained underground or concealed in or under buildings or other structures. 

3.14 Garages. All garages must be built to accommodate at least two (2) full-sized 
automobiles. No garage may be permanently enclosed or otherwise used for habitation. Each 
driveway must be built to accommodate at least two (2) vehicles in front of the garage. Rear, 
detached garages are permitted so long as they are constructed in accordance with this 
Declaration and Applicable Law. 

ARTICLE4 
THE PRESERVE AT HONEY CREEK RESIDENTIAL COMMUNITY, INC. 

4.1 Organization. The Association will be a non-profit corporation created for the 
purposes, charged with the duties, and vested with the powers of a Texas non-profit 
corporation. Neither the Certificate nor Bylaws will for any reason be amended or otherwise 
changed or interpreted so as to be inconsistent with this Declaration. Unless expressly provided 
in the Restrictions, the Association acts through a Majority of the Board. Certain acts and 
activities of the Association and the Board must be approved by the Declarant during the 
Development Period. If Declarant approval is required, Declarant' s approval must be 
evidenced in writing. 

4.2 Membership. 

4.2.1 Mandatory Membership. Any person or entity, upon becoming an 
Owner, will automatically become a Member of the Association. Membership will be 
appurtenant to and will run with the ownership of the Lot that qualifies the Owner thereof for 
membership, and membership may not be severed from the ownership of the Lot, or in any 
way transferred, pledged, mortgaged or alienated, except together with the title to such Lot. 
Within thirty (30) days after acquiring legal title to a Lot, if requested by the Board, an Owner 
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must provide the Association with: (i) a copy of the recorded deed by which the Owner has 
acquired title to the Lot; (ii) the Owner's address, email address, phone number, and driver's 
license number, if any; (iii) any Mortgagee's name and address; and (iv) the name, phone 
number, and email address of any Resident other than the Owner. 

If you acquire a Lot you automatically become a member of the Association. 
Membership is Mandatory! 

4.2.2 Easement of Enjoyment - Common Area. Every Member will have a 
right and easement of enjoyment in and to all of the Common Area and an access easement by 
and through any Common Area, which easements will be appurtenant to and will pass with the 
title to such Member's Lot, subject to the following restrictions and reservations: 

(i) The right of the Declarant, or the Declarant' s designee, to cause 
such Improvements and features to be constructed upon the Common Area, as 
determined from time to time by the Declarant, in the Declarant' s sole and 
absolute discretion; 

(ii) The right of the Association to suspend the Member's right to use 
the Common Area for any period during which any Assessment against such 
Member's Lot remains past due and for any period during which such member 
is in violation of any provision of this Declaration; 

(iii) The right of the Declarant, during the Development Period, and 
the Board thereafter, to dedicate or transfer all or any part of the Common Area 
to any public agency, authority or utility for any purpose; 

(iv) The right of the Declarant, during the Development Period, and 
the Board thereafter to grant easements or licenses over and across the Common 
Area; 

(v) With the advance written approval of the Declarant during the 
Development Period, the right of the Board to borrow money for the purpose of 
improving the Common Area and, in furtherance thereof, mortgage the Common 
Area; 

(vi) The right of the Declarant, during the Development Period, and 
the Board, with the advance written approval of the Declarant during the 
Development Period, to promulgate Rules and Regulations regarding the use of 
the Common Area and any Improvements thereon; and 

(vii) The right of the Association to contract for services with any third 
parties on such terms as the Board may determine, except that during the 
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Development Period, all such contracts must be approved in advance and in 
writing by the Declarant. 

4.3 Governance. As more specifically described in the Bylaws, the Board will 
consist of at least three (3) persons elected at the annual meeting of the Association, or at a 
special meeting called for such purpose. Notwithstanding the foregoing provision or any 
provision in this Declaration to the contrary, until one hundred and twenty (120) days after 
seventy-five percent (75%) of the Maximum Number of Lots have been made subject to the 
terms and provisions of this Declaration and have been conveyed to Owners other than the 
Declarant or a Homebuilder, Declarant will have the sole right to appoint and remove all 
members of the Board and officers of the Association. Within one hundred and twenty (120) 
days after seventy-five percent (75%) of the Maximum Number of Lots have been made 
subject to the terms and provisions of this Declaration and have been conveyed to Owners 
other than the Declarant or a Homebuilder, the Board will call a meeting of Members of the 
Association for the purpose of electing one-third of the Board (the "Initial Member Election 
Meeting"), which Board member(s) must be elected by Owners other than the Declarant. 
Declarant shall continue to have the sole right to appoint and remove two-thirds (2/3) of the 
Board from and after the Initial Member Election Meeting until expiration or termination of 
the Development Period. The individual(s) elected to the Board at the Initial Member 
Election Meeting shall be elected for a one (1) year term and shall serve until his or her 
successor is elected or he or she is replaced in accordance with the Bylaws. 

4.4 Voting Allocation. The number of votes which may be cast to elect members to 
the Board (except as provided by Section 4.3) and on all other matters the Members may vote on 
shall be calculated as set forth below. 

4.4.1 Owner Votes. The Owner of each Lot will have one (1) vote for each Lot 
so owned. 

4.4.2 Declarant Votes. In addition to the votes to which Declarant is entitled by 
reason of Section 4.4.1, for every one (1) vote outstanding in favor of any other person or entity, 
Declarant will have four ( 4) additional votes until the expiration or termination of the 
Development Period. Declarant may cast votes allocated to the Declarant pursuant to this 
Section 4.4.2 and shall be considered a Member for the purpose of casting such votes, and need 
not own any portion of the Property as a pre-condition to exercising such votes. 

4.4.3 Co-Owners. When more than one person or entity owns a portion of the 
fee simple interest in any Lot, all such persons or entities will be Members. The vote or votes 
( or fraction thereof) for such Lot will be exercised by the person so designated in writing to the 
Secretary of the Association by the Owner of such Lot, and in no event will the vote for such Lot 
exceed the total votes to which such Lot is otherwise entitled under this Section 4.4. 
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4.5 Powers. The Association will have the powers of a Texas non-profit corporation. 
It will further have the power to do and perform any and all acts that may be necessary or 
proper, for or incidental to, the exercise of any of the express powers granted to it by Applicable 
Law or this Declaration. Without in any way limiting the generality of the two preceding 
sentences, the Board, acting on behalf of the Association, will have the following powers at all 
times: 

4.5.1 Rules and Regulations, Bylaws and Community Manual. To make, 
establish and promulgate, and in its discretion to amend from time to time, or repeal and 
re-enact, such rules, regulations, policies, Bylaws and Community Manual not in conflict with 
this Declaration, as the Board deems proper, covering any and all aspects of the Property or the 
Common Area (including the operation, maintenance and preservation thereof) or the 
Association. Any Rules and Regulations, policies, Bylaws and Community Manual and any 
modifications thereto proposed by the Board must be approved in advance and in writing by 
the Declarant until expiration or termination of the Development Period. 

4.5.2 Insurance. To obtain and maintain in effect, policies of insurance that, in 
the opinion of the Board, are reasonably necessary or appropriate to carry out the Association's 
functions. 

4.5.3 Records. To keep books and records of the Association's affairs, and to 
make such books and records, together with current copies of the Restrictions available for 
inspection by the Owners, Mortgagees, and insurers or guarantors of any Mortgage upon 
request during normal business hours. 

4.5.4 Assessments. To levy and collect Assessments, as provided in Article 6 

below. 

4.5.5 Right of Entry and Enforcement. To enter at any time without notice in 
an emergency ( or in the case of a non-emergency, after twenty-four (24) hours written notice), 
without being liable to any Owner or Resident, upon any Lot and into any Improvement 
thereon for the purpose of enforcing the Restrictions or for the purpose of maintaining or 
repairing any area, Improvement or other facility or removing any item to conform to the 
Restrictions. The expense incurred by the Association in connection with the entry upon any 
Lot and the removal or maintenance and repair work conducted therefrom, thereon or therein 
will be a personal obligation of the Owner of the Lot so entered, will be deemed an Individual 
Assessment against such Lot, will be secured by a lien upon such Lot, and will be enforced in 
the same manner and to the same extent as provided in Article 6 hereof for Assessments. The 
Association will have the power and authority from time to time, in its own name and on its 
own behalf, or in the name of and on behalf of any Owner who consents thereto, to commence 
and maintain actions and suits to enforce, by mandatory injunction or otherwise, or to restrain 
and enjoin, any breach or threatened breach of the Restrictions. The Association is also 
authorized to settle claims, enforce liens and take all such action as it may deem necessary or 
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expedient to enforce the Restrictions; provided, however, that the Board will never be 
authorized to expend any Association funds for the purpose of bringing suit against Declarant, 
or its successors or assigns. The Association may not alter or demolish any Improvements on 
any Lot other than Common Area in enforcing these Restrictions before a judicial order 
authorizing such action has been obtained by the Association, or before the written consent of 
the Owner(s) of the affected Lot(s) has been obtained. EACH SUCH OWNER AND 
RESIDENT WILL RELEASE AND HOLD HARMLESS THE ASSOCIATION, ITS 
OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS FROM ANY COST, LOSS, 
DAMAGE, EXPENSE, LIABILITY, CLAIM OR CAUSE OF ACTION INCURRED OR THAT 
MAY ARISE BY REASON OF THE ASSOCIATION'S ACTS OR ACTIVITIES UNDER THIS 
SECTION 4.5.5 (INCLUDING ANY COST, EXPENSE, LIABILITY, CLAIM OR CAUSE OF 
ACTION ARISING OUT OF THE ASSOCIATION'S NEGLIGENCE IN CONNECTION 
THEREWITH), EXCEPT FOR SUCH COST, LOSS, DAMAGE, EXPENSE, LIABILITY, 
CLAIM OR CAUSE OF ACTION ARISING BY REASON OF THE ASSOCIATION'S 
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. "GROSS NEGLIGENCE" DOES 
NOT INCLUDE SIMPLE NEGLIGENCE, CONTRIBUTORY NEGLIGENCE OR SIMILAR 
NEGLIGENCE SHORT OF ACTUAL GROSS NEGLIGENCE. 

4.5.6 Legal and Accounting Services. To retain and pay for legal and 
accounting services necessary or proper in the operation of the Association. 

4.5.7 Conveyances. To grant and convey to any person or entity the real 
property and/or other interest, including fee title, leasehold estates, easements, rights-of-way or 
mortgages, out of, in, on, over, or under any Common Area for the purpose of constructing, 
erecting, operating or maintaining the following: 

(i) Parks, parkways or other recreational facilities or structures; 

(ii) Roads, streets, sidewalks, signs, street lights, walks, driveways, 
trails and paths; 

(iii) Lines, cables, wires, conduits, pipelines or other devices for utility 
purposes; 

(iv) Sewers, water systems, storm water drainage systems, sprinkler 
systems and pipelines; and/or 

(v) Any similar Improvements or facilities. 

Nothing set forth above, however, will be construed to permit use or occupancy of any 
Improvement or other facility in a way that would violate applicable use and occupancy 
restrictions imposed by the Restrictions or by Applicable Law. In addition, until expiration or 
termination of the Development Period, any grant or conveyance under this Section 4.5.7 must 
be approved in advance and in writing by the Declarant. 
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4.5.8 Manager. To retain and pay for the services of a person or firm (the 
"Manager"), which may include Declarant or any affiliate of Declarant, to manage and operate 
the Association, including its property, to the extent deemed advisable by the Board. Personnel 
may be employed directly by the Association or may be furnished by the Manager. To the 
extent permitted by Applicable Law, the Board may delegate any other duties, powers and 
functions to the Manager. In addition, the Board may adopt transfer fees, resale certificate fees 
or any other fees associated with the provision of management services to the Association or its 
Members. THE MEMBERS HEREBY RELEASE THE ASSOCIATION AND THE MEMBERS 
OF THE BOARD AND COMMITTEE MEMBERS FROM LIABILITY FOR ANY OMISSION 
OR IMPROPER EXERCISE BY THE MANAGER OF ANY SUCH DUTY, POWER OR 
FUNCTION SO DELEGATED. 

4.5.9 Property Services. To pay for water, sewer, garbage removal, street 
lights, landscaping, gardening and all other utilities, services, repair and :maintenance for any 
portion of the Property, Common Area, private or public recreational facilities, easements, 
roads, roadways, rights-of-ways, signs, parks, parkways, median strips, sidewalks, paths, trails, 
ponds, canals, and lakes. 

4.5.10 Other Services and Properties. To obtain and pay for any other property 
and services, and to pay any other taxes or assessments that the Association or the Board is 
required or permitted to secure or to pay for pursuant to Applicable Law or under the terms of 
the Restrictions or as determined by the Board. 

4.5.11 Construction on Common Area. To construct new Improvements or 
additions to any property owned, leased, or licensed by the Association, subject to the approval 
of the Board and the Declarant until expiration or termination of the Development Period. 

4.5.12 Contracts. To enter into Bulk Rate Contracts or other contracts or licenses 
with Declarant or any third party on such terms and provisions as the Board will determine, to 
operate and :maintain any Common Area or other property, or to provide any service, including 
but not limited to cable, utility, or telecommunication services, or perform any function on 
behalf of Declarant, the Board, the Association, or the Members. During the Development 
Period, all Bulk Rate Contracts must be approved in advance and in writing by the Declarant. 

4.5.13 Property Ownership. To acquire, own and dispose of all manner of real 
and personal property, including habitat, whether by grant, lease, easement, gift or otherwise. 
During the Development Period, all acquisitions and dispositions of the Association hereunder 
must be approved in advance and in writing by the Declarant. 

4.5.14 Allocation of Votes. To determine votes when permitted pursuant to 
Section 4.4 above. 

4.5.15 Membership Privileges. To establish Rules and Regulations governing 
and limiting the use of the Common Area and any Improvements thereon. All Rules and 
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Regulations governing and limiting the use of the Common Area, and' any Improvements 
thereon, must be approved in advance and in writing by the Declarant during the Development 
Period. 

4.6 Conveyance of Common Area to the Association. The Association may acquire, 
hold, and dispose of any interest in tangible and intangible personal property and real property. 
Declarant and its assignees, reserves the right from time to time and at any time, to designate 
by written and Recorded instrument portions of the Property being held by the Declarant for 
the benefit of the Association. Upon the Recording of such designation, the portion of the 
Property identified therein will be considered Common Area for the purpose of this 
Declaration. Declarant and its assignees may also assign, transfer or convey to the Association 
interests in real or personal property within or for the benefit of the Property, for the Property 
and the general public, or otherwise, as determined in the sole and absolute discretion of the 
Declarant. All or any real or personal property assigned, transferred and/or conveyed by the 
Declarant to the Association shall be deemed accepted by the Association upon Recordation, 
and without further action by the Association, and shall be considered Common Area without 
regard to whether such real or personal property is designated by the Declarant as Common 
Area. If requested by the Declarant, the Association will execute a written instrument in a 
form requested by the Declarant, evidencing acceptance of such real or personal property; 
provided, however, execution of a written consent by the Association shall in no event be a 
precondition to acceptance by the Association. The assignment, transfer, and/or conveyance of 
real or personal property to the Association may be by deed without warranty, may reserve 
easements in favor of the Declarant or a third party designated by Declarant over and across 
such property, and may include such other provisions, including restrictions on use, 
determined by the Declarant in the Declarant' s sole and absolute discretion. Property 
assigned, transferred, and/or conveyed to the Association may be improved or unimproved and 
may consist of fee simple title, easements, leases, licenses, or other real or personal property 
interests. Upon Declarant's written request the Association will re-convey to Declarant any 
unimproved real property that Declarant originally conveyed to the Association for no 
payment. 

4.7 Indemnification. To the fullest extent permitted by Applicable Law but without 
duplication (and subject to) any rights or benefits arising under the Certificate or Bylaws of the 
Association, the Association will indemnify any person who was, or is, a party, or is threatened 
to be made a party to any threatened pending or completed action, suit or proceeding, whether 
civil, criminal, administrative or investigative by reason of the fact that such person is, or was, a 
director, officer, committee member, employee, servant or agent of the Association against 
expenses, including attorneys' fees, reasonably incurred by such person in connection with such 
action, suit or proceeding if it is found and determined by the Board or a court of competent 
jurisdiction that he or she: (i) acted in good faith and in a manner he or she reasonably believed 
to be in, or not opposed to, the best interests of the Association; or (ii) with respect to any 
criminal action or proceeding, had no reasonable cause to believe his or her conduct was 
unlawful. The termination of any action, suit or proceeding by settlement, or upon a plea of 
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nolo contendere or its equivalent, will not of itself create a presumption that the person did not 
act in good faith or in a manner which was reasonably believed to be in, or not opposed to, the 
best interests of the Association or, with respect to any criminal action or proceeding, had 
reasonable cause to believe that his or her conduct was unlawful. 

4.8 Insurance. The Board may purchase and cause to be maintained, at the expense 
of the Association, insurance on behalf of any person who is acting as a director, officer, 
committee member, employee, servant or agent of the Association against any liability asserted 
against or incurred by such person in their capacity as a director, officer, committee member, 
employee, servant or agent of the Association, or arising out of such person's status as such, 
whether or not the Association would have the power to indemnify such person against such 
liability or otherwise. 

4.9 Bulk Rate Contracts. Without limitation on the generality of the Association 
powers set out in Section 4.5 hereinabove ( except that during the Development Period, all Bulk 
Rate Contracts must be approved in advance and in writing by the Declarant), the Association 
will have the power to enter into Bulk Rate Contracts at any time and from time to time. The 
Association may enter into Bulk Rate Contracts with any service providers chosen by the Board 
(including Declarant, and/or any entities in which Declarant, or the owners or partners of 
Declarant are owners or participants, directly or indirectly). The Bulk Rate Contracts may be 
entered into on such terms and provisions as the Board may determine in its sole and absolute 
discretion. The Association may, at its option and election, add the charges payable by such 
Owner under such Bulk Rate Contract to the Assessments against such Owner's Lot. In this 
regard, it is agreed and understood that, if any Owner fails to pay any charges due by such 
Owner under the terms of any Bulk Rate Contract, then the Association will be entitled to 
collect such charges by exercising the same rights and remedies it would be entitled to exercise 
under this Declaration with respect to the failure by such Owner to pay Assessments, including 
without limitation the right to foreclose the lien against such Owner's Lot which is reserved 
under the terms and provisions of this Declaration. In addition, in the event of non-payment by 
any Owner of any charges due under any Bulk Rate Contract and after the lapse of at least 
twelve (12) days since such charges were due, the Association may, upon five (5) days' prior 
written notice to such Owner (which may run concurrently with such twelve (12) day period), 
in addition to all other rights and remedies available pursuant to Applicable Law, terminate, in 
such manner as the Board deems appropriate, any utility service or other service provided at 
the cost of the Association and not paid for by such Owner ( or the Resident of such Owner's 
Lot) directly to the applicable service or utility provider. Such notice will consist of a separate 
mailing or hand delivery at least five (5) days prior to a stated date of termination, with the title 
"termination notice" or similar language prominently displayed on the notice. The notice will 
include the office or street address where the Owner ( or the Resident of such Owner's Lot) can 
make arrangements for payment of the bill and for re-connection or re-institution of service. No 
utility or cable television service will be disconnected on a day, or immediately preceding a day, 
when personnel are not available for the purpose of collection and reconnecting such services. 
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4.10 Community Services and Systems. The Declarant, or a designee of the 
Declarant, is specifically authorized, but not required, to install, provide, maintain or furnish, or 
to enter into contracts with other persons to install, provide, maintain or furnish, central 
telecommunication receiving and distribution systems (e.g., cable television, high speed 
data/Intemet/intranet services, and security monitoring) and utility services (e.g., electricity, 
solar, gas, water), and related components, including associated infrastructure, equipment, 
hardware, and software to serve all or any portion of the Property ("Community Services and 
Systems"). The Community Services and Systems may be located on Common Area and on or 
in any Improvements constructed upon the Common Area, and an easement is herein reserved 
in favor of Declarant or its designee for the purpose of installing, operating, managing, 
maintaining, upgrading and modifying the Community Services and Systems. In the event the 
Declarant, or a designee of the Declarant, elects to provide any of the Community Services and 
Systems to all or any portion of the Property, the Declarant or designee of the Declarant, may 
enter into an agreement with the Association with respect to such services. In the event 
Declarant, or any designee of the Declarant, enters into a contract with a third party for the 
provision of any Community Services and Systems to serve all or any portion of the Property, 
the Declarant or the designee of the Declarant may assign any or all of the rights or obligations 
of the Declarant or the designee of the Declarant under the contract to the Association or any 
individual or entity. Any such contracts may provide for installation, operation, management, 
maintenance, and upgrades or modifications to the Community Services and Systems as the 
Declarant or its designee determines appropriate. Each Owner acknowledges that 
interruptions in Community Services and Systems will occur from time to time. The 
Declarant and the Association, or any of their respective affiliates, directors, officers, 
employees and agents, or any of their successors or assigns shall not be liable for, and no 
Community Services and Systems user shall be entitled to refund, rebate, discount, or offset 
in applicable fees for, any interruption in Community Services and Systems and services, 
regardless of whether or not such interruption is caused by reasons within the service 
provider's control. 

4.11 Protection of Declarant's Interests. Despite any assumption of control of the 
Board by Owners other than Declarant, until the expiration or termination of the Development 
Period, the Board is prohibited from taking any action which would discriminate against 
Declarant, or which would be detrimental to the sale of Lots or any portion of the Property 
owned by Declarant. Declarant shall be entitled to determine, in its sole and absolute 
discretion, whether any such action discriminates or is detrimental to Declarant. Unless the 
Declarant agrees otherwise in advance and in writing, the Board shall be required to continue 
the same level and quality of maintenance, operations and services as that provided 
immediately prior to assumption of control of the Board by Owners other than Declarant until 
the expiration or termination of the Development Period. 

4.12 Administration of Common Area. The administration of the Common Area by 
the Association shall be in accordance with the provisions of Applicable Law and the 
Restrictions, specifically including, without limitation, the PD, and of any other agreements, 
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documents, amendments or supplements to the foregoing which may be duly adopted or 
subsequently required by any institutional or governmental lender, purchaser, insurer or 
guarantor of mortgage loans (including, for example, the Federal Home Loan Mortgage 
Corporation) designated by Declarant or by any governmental or quasi-governmental agency 
having regulatory jurisdiction over the Common Area or by any title insurance company 
selected by Declarant to insure title to any portion of the Common Area. 

4.13 Private Parks and Hike and Bike Trails. The Association shall be obligated to 
maintain the Private Parks and Hike and Bike Trails in accordance with Applicable Law. The 
Private Parks and Hike and Bike Trails shall be included as a part of the Common Area and 
may be used for personal recreational activities in accordance with the rules adopted by the 
Association. The Association may modify the areas to be included in the Private Parks and 
Hike and Bike Trails in its sole discretion. 

4.14 Amenity Building. The Association shall be obligated to maintain the Amenity 
Building in accordance with Applicable Law. The Amenity Building shall be included as a part 
of the Common Area and may be used for personal and family purposes by the Members in 
accordance with the rules adopted by the Association. The Association may modify the 
Amenity Building in its sole discretion. 

4.15 Right of Action by Association. The Association shall not have the power to 
institute, defend, intervene in, settle or compromise litigation or administrative proceedings: 
(i) in the name of or on behalf of any Lot Owner (whether one or more); or (ii) pertaining to a 
Claim, as defined in Section 12.1 below, relating to the design or construction of Improvements 
on a Lot (whether one or more). This Section 4.15 may not be amended or modified without 
Declarant' s written and acknowledged consent and Members entitled to cast at least one 
hundred percent (100%) of the total number of votes of the Association, which must be part of 
the Recorded amendment instrument. 

ARTICLES 
INSURANCE AND RESTORATION 

5.1 Insurance. Each Owner will be required to purchase and maintain commercially 
standard insurance on the Improvements located upon such Owner's Lot. The Association will 
not be required to maintain insurance on the Improvements constructed upon any Lot. The 
Association may, however, obtain such insurance as it may deem necessary, including but not 
limited to such policies of liability and property damage insurance as the Board, in its 
discretion, may deem necessary. Insurance premiums for such policies will be a common 
expense to be included in the Assessments levied by the Association. The acquisition of 
insurance by the Association will be without prejudice to the right and obligation of any Owner 
to obtain additional individual insurance. During the Development Period, Declarant reserves 
the right to satisfy the insurance obligations of the Association with a master insurance program 
controlled by Declarant. 
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ARE YOU COVERED? 

The Association will not provide insurance which covers an Owner's Lot or 
any Improvements or personal property located on a Lot. 

5.2 Restoration. In the event of any fire or other casualty, unless otherwise 
approved by the ACC, the Owner shall: (i) promptly repair, restore and replace any damaged 
or destroyed structures to their same exterior condition existing prior to the damage or 
destruction thereof or (ii) in the case of substantial or total damage or destruction of any 
Improvement, remove all such damaged Improvements and debris from the Property within 
sixty (60) days after the occurrence of such damage. Such repair, restoration or replacement will 
be commenced and completed in a good and workmanlike manner using exterior materials 
substantially similar to those originally used in the structures damaged or destroyed. To the 
extent that the Owner fails to commence such repair, restoration or replacement of substantial 
or total damage or destruction within one hundred and twenty (120) days after the occurrence 
of such damage or destruction, and thereafter prosecute the same to completion, or if the Owner 
does not clean up any debris resulting from any damage within sixty (60) days after the 
occurrence of such damage, the Association may commence, complete or effect such repair, 
restoration, replacement, removal or clean-up, and such Owner will be personally liable to the 
Association for the cost of such work; provided, however, that if the Owner is prohibited or 
delayed under Applicable Law from commencing such repair, restoration, replacement or 
clean-up, the rights of the Association under this provision will not arise until the expiration of 
thirty (30) days after such prohibition or delay is removed. If the Owner fails to pay such cost 
upon demand by the Association, the cost thereof (plus interest from the date of demand until 
paid at the maximum lawful rate, or if there is no such maximum lawful rate, than at the rate of 
one and one-half percent (1 ½%) per month) will be added to the Assessment chargeable to the 
Owner's Lot. Any such amounts added to the Assessments chargeable against a Lot will be 
secured by the liens reserved in this Declaration for Assessments and may be collected by any 
means provided in this Declaration for the collection of Assessments, including, but not limited 
to, foreclosure of such liens against the Owner's Lot. EACH OWNER, BY ACCEPTING TITLE 
TO ALL OR ANY PORTION OF THE PROPERTY, HEREBY RELEASES AND HOLDS 
HARMLESS THE ASSOCIATION AND ITS OFFICERS, DIRECTORS, COMMITTEE 
MEMBERS, EMPLOYEES AND AGENTS FROM ANY COST, LOSS, DAMAGE, EXPENSE, 
LIABILITY, CLAIM OR CAUSE OF ACTION INCURRED OR THAT MAY ARISE BY 
REASON OF THE ASSOCIATION'S ACTS OR ACTIVITIES UNDER THIS SECTION, 
EXCEPT FOR SUCH COST, LOSS, DAMAGE, EXPENSE, LIABILITY, CLAIM OR COST OF 
ACTION ARISING BY REASON OF THE ASSOCIATION'S GROSS NEGLIGENCE OR 
WILLFUL MISCONDUCT. "GROSS NEGLIGENCE" AS USED HEREIN DOES NOT 
INCLUDE SIMPLE NEGLIGENCE, CONTRIBUTORY NEGLIGENCE OR SIMILAR 
NEGLIGENCE SHORT OF ACTUAL GROSS NEGLIGENCE. 

5.3 Mechanic's and Materialmen's Lien. Each Owner whose structure is repaired, 
restored, replaced or cleaned up by the Association pursuant to the rights granted under this 
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Article 5, hereby grants to the Association an express mechanic's and materiaJmen' s lien for the 
reasonable cost of such repair, restoration, replacement or clean-up of the damaged or 
destroyed Improvement to the extent that the cost of such repair, restoration, replacement, or 
clean-up exceeds any insurance proceeds allocable to such repair, restoration, replacement, or 
clean-up and delivered to the Association. Upon request by the Board, and before the 
commencement of any reconstruction, repair, restoration, replacement or clean-up, such Owner 
will execute all documents sufficient to effectuate such mechanic's and materialmen' s lien in 
favor of the Association. 

ARTICLE 6 
COVENANT FOR ASSESSMENTS 

6.1 Assessments. 

6.1.1 Established by the Board. Assessments established by the Board 
pursuant to the provisions of this Article 6 will be levied against each Lot in amounts 
determined pursuant to Section 6.7 below. The total amount of Assessments will be determined 
by the Board pursuant to Section 6.3 through Section 6.6. 

6.1.2 Personal Obligation; Lien. Each Assessment, together with such interest 
thereon and costs of collection as hereinafter provided, will be the personal obligation of the 
Owner of the Lot against which the Assessment is levied and will be secured by a lien hereby 
granted and conveyed by Declarant to the Association against each such Lot and all 
Improvements thereon. The Association may enforce payment of such Assessments in 
accordance with the provisions of this Article. 

6.1.3 Declarant Subsidy. Declarant may, but is not obligated to, reduce 
Assessments which would otherwise be levied against Lots for any fiscal year by the payment 
of a subsidy to the Association. Any subsidy paid to the Association by Declarant may be 
treated as a contribution or a loan, in Declarant' s sole and absolute discretion. Any subsidy and 
the characterization thereof may be disclosed as a line item in the annual budget prepared by 
the Board and attributable to such Assessments. The payment of a subsidy in any given year 
will not obligate Declarant to continue payment of a subsidy to the Association in future years. 

6.2 Maintenance Fund. The Board will establish a maintenance fund into which will 
be deposited all monies paid to the Association and from which disbursements will be made in 
performing the functions of the Association under this Declaration. The funds of the 
Association may be used for any purpose authorized by the Restrictions and Applicable Law. 

6.3 Regular Assessments. Prior to the beginning of each fiscal year, the Board will 
prepare a budget for the purpose of determining amounts sufficient to pay the estimated net 
expenses of the Association (the "Regular Assessments") which sets forth: (i) an estimate of the 
expenses to be incurred by the Association during such year in performing its functions and 
exercising its powers under the Restrictions, including, but not limited to, the cost of all 
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management, repair and maintenance, the cost of providing any lighting, the cost of 
administering and enforcing the Restrictions, and (ii) an estimate of the amount needed to 
maintain a reasonable provision for contingencies and an appropriate replacement reserve, and 
will give due consideration to any expected income and any surplus from the prior year's fund. 
The level of Regular Assessments should be based on an accredited cost project analysis with a 
specific reserve account for maintaining the Common Area in good repair and condition. 
Assessments sufficient to pay such estimated net expenses will then be levied at the level of 
Assessments set by the Board in its sole and absolute discretion, and the Board's determination 
will be final and binding so long as it is made in good faith. If the sums collected prove 
inadequate for any reason, including non-payment of any Assessment, the Association may at 
any time, and from time to time, levy further Assessments in the same manner. All such 
Regular Assessments will be due and payable to the Association annually on or before the first 
day of the month, or in such other manner as the Board may designate in its sole and absolute 
discretion. 

6.4 Working Capital Assessment. Each Owner (other than Declarant) will pay a 
one-time working capital assessment (the "Working Capital Assessment") to the Association in 
such amount, if any, as may be determined by the Declarant, until expiration or termination of 
the Development Period, and the Board thereafter. Such Working Capital Assessment need not 
be uniform among all Lots, and the Declarant, until expiration or termination of the 
Development Period, and the Board thereafter is expressly authorized to levy Working Capital 
Assessments of varying amounts depending on the size, use and general character of the Lots 
then being made subject to such levy. The Association may use the working capital to discharge 
operating expenses. The levy of any Working Capital Assessment will be effective only upon 
the Recordation of a written notice, signed by the Declarant, during the Development Period, or 
a duly authorized officer of the Association thereafter, setting forth the amount of the Working 
Capital Assessment and the Lots to which it applies. 

Notwithstanding the foregoing provision, the following transfers shall not be subject to 
the Working Capital Assessment: (i) foreclosure of a deed of trust lien, tax lien, or the 
Association's Assessment lien; (ii) transfer to, from, or by the Association; (iii) voluntary 
transfer by an Owner to one or more co-owners, or to the Owner's spouse, child, or 
parent. Additionally, an Owner who (iv) is a Homebuilder; or (v) a Residential Developer shall 
not be subject to the Working Capital Assessment; however, the Working Capital Assessment 
shall be payable by any Owner who acquires a Lot from a Homebuilder or Residential 
Developer for residential living purposes or by any Owner who: (vi) acquires a Lot and is not in 
the business of constructing single-family residences for resale to a third party; or (vii) who 
acquires the Lot for any purpose other than constructing a single-family residence thereon for 
resale to a third party. In the event of any dispute regarding the application of the Working 
Capital Assessment to a particular Owner, Declarant' s determination regarding application of 
the exemption shall be binding and conclusive without regard to any contrary interpretation of 
this Section 6.4. The Working Capital Assessment shall be in addition to, not in lieu of, any 
other Assessments levied in accordance with this Article and shall not be considered an 
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advance payment of such Assessments. The Working Capital Assessment hereunder will be due 
and payable to the Association immediately upon each transfer of title to the Lot, including 
upon transfer of title from one Owner of such Lot to any subsequent purchaser or transferee 
thereof. The Declarant during the Development Period, and thereafter the Board, shall have the 
power to waive the payment of any Working Capital Assessment attributable to a Lot ( or all 
Lots) by the Recordation of a waiver notice or in the Notice of Applicability, which waiver may 
be temporary or permanent. 

6.5 Special Assessments. In addition to the Regular Assessments provided for 
above, the Board may levy special assessments (the "Special Assessments") whenever in the 
Board's opinion such Special Assessments are necessary to enable the Board to carry out the 
functions of the Association under the Restrictions. The amount of any Special Assessments 
will be at the reasonable discretion of the Board. In addition to the Special Assessments 
authorized above, the Association may, in any fiscal year, levy a Special Assessment for the 
purpose of defraying, in whole or in part, the cost of any construction, reconstruction, repair or 
replacement of a capital improvement upon the Common Area. Any Special Assessment levied 
by the Association for the purpose of defraying, in whole or in part, costs of any construction, 
reconstruction, repair or replacement of capital improvement upon the Common Area will be 
levied against all Owners based on Assessment Units. 

6.6 Individual Assessments. In addition to any other Assessments, the Board may 
levy an individual assessment (the "Individual Assessment") against an Owner and the 
Owner's Lot. Individual Assessments may include, but are not limited to: interest, late charges, 
and collection costs on delinquent Assessments; reimbursement for costs incurred in bringing 
an Owner or the Owner's Lot into compliance with this Declaration; fines for violations of the 
Restrictions; transfer-related fees and resale certificate fees; fees for estoppel letters and project 
documents; insurance deductibles; reimbursement for damage or waste caused by willful or 
negligent acts of the Owner, the Owner's guests, invitees or Residents of the Owner's Lot; 
common expenses that benefit fewer than all of the Lots, which may be assessed according to 
benefit received; fees or charges levied against the Association on a per-Lot basis; and "pass 
through" expenses for services to Lots provided through the Association and which are 
equitably paid by each Lot according to the benefit received. 

6.7 Amount of Assessment. 

6.7.1 Assessments to be Levied. The Board shall levy Assessments against 
each II Assessment Unit" (as defined in Section 6.7.2 below). Unless otherwise provided in this 
Declaration, Assessments levied pursuant to Section 6.3 and Section 6.5 shall be levied uniformly 
against each Assessment Unit allocated to a Lot. 

6.7.2 Assessment Unit. Each Lot shall constitute one II Assessment Unit" unless 
otherwise provided in Section 6.7.3 and Section 6.7.4. 
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6.7.3 Declarant Exemption. Notwithstanding anything in this Declaration to 
the contrary, no Assessments shall be levied upon Lots owned by Declarant. 

6.7.4 Other Exemptions. Declarant may, in its sole discretion, elect to: 
(i) exempt any rm-platted or unimproved portion of the Property or any Lot from any 
Assessments levied or charged pursuant to this Article 6; or (ii) delay the levy of Assessments 
against any rm-platted, unimproved or improved portion of the Property. Declarant or the 
Board may also exempt any portion of the Property which is dedicated and accepted by public 
authority from Assessments. 

6.8 Late Charges. If any Assessment is not paid by the due date applicable thereto, 
the Owner responsible for the payment may be required by the Board, at the Board's election at 
any time and from time to time, to pay a late charge in such amount as the Board may 
designate, and the late charge (and any reasonable handling costs) will be levied as an 
Individual Assessment against the Lot owned by such Owner, collectible in the manner as 
provided for collection of Assessments, including foreclosure of the lien against such Lot; 
provided, however, such charge will never exceed the maximum charge permitted under 
Applicable Law. 

6.9 Owner's Personal Obligation; Interest. Assessments levied as provided for 
herein will be the personal and individual debt of the Owner of the Lot against which are levied 
such Assessments. No Owner may exempt himself from liability for such Assessments. In the 
event of default in the payment of any such Assessment, the Owner of the Lot will be obligated 
to pay interest on the amount of the Assessment at the highest rate allowed by applicable usury 
laws then in effect on the amount of the Assessment from the due date therefor ( or if there is no 
such highest rate, then at the rate of one and one-half percent (1 ½%) per month), together with 
late charges, if any, all costs and expenses of collection, including reasonable attorney's fees. 
Such amounts will be levied as an Individual Assessment against the Lot owned by such 
Owner. 

6.10 Assessment Lien and Foreclosure. The payment of all sums assessed in the 
manner provided in this Article is, together with late charges as provided in Section 6.8 and 
interest as provided in Section 6.9 hereof and all costs of collection, including attorney's fees as 
herein provided, secured by the continuing Assessment lien granted to the Association 
pursuant to Section 6.1.2 above, and will bind each Lot in the hands of the Owner thereof, and 
such Owner's heirs, devisees, personal representatives, successors or assigns. The aforesaid lien 
will be superior to all other liens and charges against such Lot, except only for: (i) tax liens and 
governmental assessment liens; (ii) all sums secured by a Recorded first mortgage lien or 
Recorded first deed of trust lien of record, to the extent such lien secures sums borrowed for the 
acquisition or improvement of the Lot in question, (iii) home equity loans or home equity lines 
of credit which are secured by a Recorded second mortgage lien or Recorded second deed of 
trust lien of record; or (iv) as otherwise required by Applicable Law; provided that, in the case 
of subparagraphs (ii), (iii) and (iv) above, such Mortgage was Recorded before the delinquent 
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Assessment was due. The Association will have the power to subord:inate the aforesaid 
Assessment lien to any other lien. Such power will be entirely discretionary with the Board, 
and such subord:ination shall be signed by an authorized officer, agent or attorney of the 
Association. The Association may, at its option and without prejudice to the priority or 
enforceability of the Assessment lien granted hereunder, prepare a written notice of Assessment 
lien setting forth the amount of the unpaid :indebtedness, the name of the Owner of the Lot 
covered by such lien and a description of the Lot. Such notice may be signed by one of the 
authorized officers, agents, or attorneys of the Association and will be Recorded. Each Owner, 
by accepting a deed or ownership :interest to a Lot subject to this Declaration, will be deemed 
conclusively to have granted a power of sale to the Association to secure and enforce the 
Assessment lien granted hereunder. The Assessment liens and rights to foreclosure thereof will 
be in addition to and not :in substitution of any other rights and remedies the Association may 
have by law and under this Declaration, :includ:ing the rights of the Association to :institute suit 
aga:inst such Owner personally obligated to pay the Assessment and/or for foreclosure of the 
aforesaid lien. In any foreclosure proceed:ing, such Owner will be required to pay the costs, 
expenses and reasonable attorney's fees :incurred. The Association will have the power to bid 
(in cash or by credit aga:inst the amount secured by the lien) on the property at foreclosure or 
other legal sale and to acquire, hold, lease, mortgage, convey or otherwise deal with the same. 
Upon the written request of any Mortgagee, the Association will report to said Mortgagee any 
unpaid Assessments remain:ing unpaid for longer than sixty ( 60) days after the same are due. 
The lien hereunder will not be affected by the sale or transfer of any Lot; except, however, that 
:in the event of foreclosure of any lien superior to the Assessment lien, the lien for any 
Assessments that were due and payable before the foreclosure sale will be extinguished, 
provided that past-due Assessments will be paid out of the proceeds of such foreclosure sale 
only to the extent that funds are available after the satisfaction of the :indebtedness secured by 
the Mortgage. The provisions of the preced:ing sentence will not, however, relieve any 
subsequent Owner (:including any Mortgagee or other purchaser at a foreclosure sale) from 
paying Assessments becoming due and payable after the foreclosure sale. Upon payment of all 
sums secured by a lien of the type described :in this Section 6.10, the Association will upon the 
request of the Owner, and at such Owner's cost, execute a release of lien relating to any lien for 
which written notice has been Recorded as provided above, except in circumstances :in which 
the Association has already foreclosed such lien. Such release will be signed by an authorized 
officer, agent, or attorney of the Association. In addition to the lien hereby retained, :in the 
event of nonpayment by any Owner of any Assessment and after the lapse of at least twelve (12) 
days s:ince such payment was due, the Association may, upon five (5) days' prior written notice 
(which may run concurrently with such twelve (12) day period) to such Owner, :in addition to 
all other rights and remedies available pursuant to Applicable Law, equity or otherwise, 
term:inate, :in such manner as the Board deems appropriate, any utility or cable service provided 
through the Association and not paid for directly by an Owner or Resident to the utility or 
service provider. Such notice will consist of a separate mail:ing or hand delivery at least five (5) 
days prior to a stated date of disconnection, with the title "term:ination notice" or similar 
language prom:inently displayed on the notice. The notice will :include the office or street 
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address where the Owner or the Owner's tenant can make arrangements for payment of the bill 
and for reconnection of service. Utility or cable service will not be disconnected on a day, or 
immediately preceding a day, when personnel are not available for the purpose of collection 
and reconnecting such services. Except as otherwise provided by Applicable Law, the sale or 
transfer of a Lot will not relieve the Owner of such Lot or such Owner's transferee from liability 
for any Assessments thereafter becoming due or from the lien associated therewith. If an 
Owner conveys its Lot and on the date of such conveyance Assessments against the Lot remain 
unpaid, or said Owner owes other sums or fees under this Declaration to the Association, the 
Owner will pay such amounts to the Association out of the sales price of the Lot, and such sums 
will be paid in preference to any other charges against the Lot other than liens superior to the 
Assessment lien and charges in favor of the State of Texas or a political subdivision thereof for 
taxes on the Lot which are due and unpaid. The Owner conveying such Lot will remain 
personally liable for all such sums until the same are fully paid, regardless of whether the 
transferee of the Lot also assumes the obligation to pay such amounts. The Board may adopt an 
administrative transfer fee to cover the expenses associated with updating the Association's 
records upon the transfer of a Lot to a third party; provided, however, that no transfer fee will 
be due upon the transfer of a Lot from Declarant to a third party. 

Yes, the Association can foreclose on your Lot! 

If you fail to pay assessments to the Association, you may lose title to yo~r Lot 
if the Association forecloses its assessment lien. 

6.11 Exempt Property. The following areas will be exempt from the Assessments 
provided for in this Article: 

(i) All area dedicated and accepted by a public authority; 

(ii) The Common Area; and 

(iii) Any portion of the Property owned by Declarant. 

6.12 Fines and Damages Assessment. 

6.12.1 Board Assessment. The Board may assess fines against an Owner for 
violations of the Restrictions which have been committed by an Owner, a Resident, or the 
Owner or Residents guests, agents or invitees. Any fine and/or charge levied in accordance 
with this Section 6.12 will be considered an Individual Assessment pursuant to this Declaration. 
Each day of violation may be considered a separate violation if the violation continues after 
written notice to the Owner. The Board may assess damage charges against an Owner for 
pecuniary loss to the Association from property damage or destruction of Common Area or any 
facilities caused by the Owner, Resident, or their guests, agents, or invitees. The Manager will 
have authority to send notices to alleged violators, informing them of their violations and 
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asking them to comply with the Rules and Regulations and/or informing them of potential or 
probable fines or damage assessments. The Board may from time to time adopt a schedule of 
fines. 

6.12.2 Lien Created. The payment of each fine and/or damage charge levied by 
the Board against the Owner of a Lot is, together with interest as provided in Section 6.9 hereof 
and all costs of collection, including attorney's fees as herein provided, secured by the lien 
granted to the Association pursuant to Section 6.1.2 of this Declaration. The fine and/or damage 
charge will be considered an Assessment for the purpose of this Article and will be enforced in 
accordance with the terms and provisions governing the enforcement of assessments pursuant 
to this Article 6. 

ARTICLE 7 

ARCHITECTURAL CONTROL COMMITTEE 

Declarant has a substantial interest in ensuring that Improvements within the Property 
maintain and enhance Declarant' s reputation as a community developer and do not impair 
Declarant' s ability to market and sell all or any portion of the Property. Until Declarant has 
delegated its right to appoint and remove all members of the ACC to the Board as provided in 
Section 7.2.1 below, the ACC will be acting solely in Declarant's interest and will owe no duty to 
any other Owner or the Association. Notwithstanding any provision in this Declaration to the 
contrary, Declarant may appoint a single person to exercise the rights of the ACC. No 
Improvement constructed or caused to be constructed by the Declarant will be subject to the 
terms and provisions of this Article 8 and need not be approved in accordance herewith. 

7.1 Construction of Improvements. No Improvement may be erected, placed, 
constructed, painted, altered, modified or remodeled on any Lot, and no Lot may be 
re-subdivided or consolidated with other Lots or Property, by anyone other than Declarant 
without the prior written approval of the ACC. 

7.2 Architectural Control Committee. 

7.2.1 Composition. The ACC will be composed of not more than three (3) 
persons (who need not be Members or Owners) appointed as provided below, who will review 
Improvements proposed to be made by any Owner other than Declarant. Declarant will have 
the right to appoint and remove (with or without cause) all members of the ACC. Declarant 
may assign its right to appoint all members of the ACC to the Association by Recorded written 
instrument, and thereafter, the Board will have the right to appoint and remove (with or 
without cause) all members of the ACC. Any assignment by Declarant of the right to appoint 
and remove all members of the ACC may be withdrawn until expiration of twenty-four (24) 
months after the expiration of the Development Period. If Declarant withdraws its assignment 
of the right to appoint and remove all members of the ACC, then on the date of such 
withdrawal, Declarant will have the right to appoint and remove (with or without cause) all 
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members of the ACC. Declarant' s right to appoint all members of the ACC will automatically 
be assigned to the Association upon the expiration of twenty-four (24) months after the 
expiration of the Development Period. Declarant, at its option, may create and assign specific 
duties and responsibilities to one or more sub-committees consisting of members and/or 
nonmembers of the ACC. In the event responsibilities and duties are assigned to a 
sub-committee, those responsibilities and duties will no longer be discharged by the ACC 
unless the sub-committee exercising such duties and responsibilities is dissolved by Declarant. 
The right to create, dissolve, and appoint members of such sub-committees will reside 
exclusively with Declarant until such time as Declarant has assigned its right to appoint 
members of the ACC to the Association. The ACC will have the right to employ consultants 
and advisors as it deems necessary or appropriate. 

7.2.2 Submission and Approval of Plans and Specifications. Construction 
plans and specifications or, when an Owner desires solely to re-subdivide or consolidate Lots, a 
proposal for such re-subdivision or consolidation, will be submitted in accordance with the 
Design Guidelines, if any, or any additional rules adopted by the ACC together with any review 
fee which is imposed by the ACC in accordance with Section 7.2.3 to the ACC at the offices of 
Declarant, at such address as may hereafter be designated in writing from time to time. No 
re-subdivision or consolidation will be made, nor any Improvement placed or allowed on any 
Lot, until the plans and specifications and the builder which the Owner intends to use to 
construct the proposed structure or Improvement have been approved in writing by a Majority 
of the members of the ACC. The ACC may, in reviewing such plans and specifications consider 
any information that it deems proper; including, without limitation, any permits, environmental 
impact statements or percolation tests that may be required by the ACC or any other entity; and 
harmony of external design and location in relation to surrounding structures, topography, 
vegetation, and finished grade elevation. The ACC may postpone its review of any plans and 
specifications submitted for approval pending receipt of any information or material which the 
ACC, in its sole discretion, may require. Site plans must be approved by the ACC prior to the 
clearing of any Lot, or the construction of any Improvements. The ACC may refuse to approve 
plans and specifications for proposed Improvements, or for the re-subdivision or consolidation 
of any Lot on any grounds that, in the sole and absolute discretion of the ACC, are deemed 
sufficient, including, but not limited to, purely aesthetic grounds. Notwithstanding any 
provision to the contrary in this Declaration, the ACC may issue an approval to Homebuilders 
for the construction of Improvements based on the review and approval of plan types and 
adopt a procedure which differs from the procedures for review and approval otherwise set 
forth in this Declaration. 

7.2.3 Design Guidelines. Declarant may adopt the initial Design Guidelines 
and, during the Development Period, will have the power from time to time, to adopt (unless 
previously adopted by Declarant), amend, modify, or supplement the Design Guidelines, if any. 
Upon expiration or termination of the Development Period, the ACC, or any sub-committee 
thereof created pursuant to Section 7.2.1, will have the power from time to time, to amend, 
modify, or supplement the Design Guidelines, if any; provided, however, that any amendment 
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to the Design Guidelines made by a sub-committee will only apply to the Improvements under 
the jurisdiction of such sub-committee, and during the Development Period, any such 
amendment, modification or supplement must be approved in advance and in writing by the 
Declarant. In the event of any conflict between the terms and provisions of the Design 
Guidelines, if any, and the terms and provisions of this Declaration, the terms and provisions of 
this Declaration will control. In addition, the ACC will have the power and authority to impose 
a fee for the review of plans, specifications and other documents and information submitted to 
it pursuant to the terms of this Declaration. Such charges will be held by the ACC and used to 
defray the administrative expenses incurred by the ACC in performing its duties hereunder; 
provided, however, that any excess funds held by the ACC will be distributed to the 
Association at the end of each calendar year. The ACC will not be required to review any plans 
until a complete submittal package, as required by this Declaration and the Design Guidelines, 
is assembled and submitted to the ACC. The ACC will have the authority to adopt such 
additional procedural and substantive rules and guidelines (including, without limitation, the 
imposition of any requirements for certificates of compliance or completion relating to any 
Improvement and the right to approve in advance any contractor selected for the construction 
of Improvements), not in conflict with this Declaration, as it may deem necessary or appropriate 
in connection with the performance of its duties hereunder. 

7.2.4 Actions of the Architectural Control Committee. The ACC may, by 
resolution unanimously adopted in writing, designate one or more of its members, or an agent 
acting on its behalf, to take any action or perform any duties for and on behalf of the ACC, 
except the granting of variances. In the absence of such designation, the vote of a Majority of all 
of the members of the ACC taken at a duly constituted meeting will constitute an act of the 
ACC. 

7.2.5 Failure to Act. In the event that any plans and specifications are 
submitted to the ACC as provided herein, and the ACC fails either to approve or reject such 
plans and specifications for a period of sixty (60) days following such submission, rejection of 
such plans and specifications by the ACC will be presumed. In furtherance, and not in 
limitation, of the foregoing, any failure of the ACC to act upon a request for a variance will not 
be deemed a consent to such variance, and the ACC' s written approval of all requests for 
variances will be expressly required. 

7.2.6 Variances. The ACC may grant variances from compliance with any of 
the provisions of the Design Guidelines, if any, or this Declaration, when, in the opinion of the 
ACC, in its sole and absolute discretion, such variance is justified. All variances must be 
evidenced in writing and must be signed by at least a Majority of the members of the ACC. 
Each variance must also be Recorded; provided however, that failure to record a variance will 
not affect the validity thereof or give rise to any claim or cause of action against the ACC, 
including the Declarant or its designee, the Association, or the Board. If a variance is granted, 
no violation of the covenants, conditions, or restrictions contained in this Declaration or the 
Design Guidelines, if any, will be deemed to have occurred with respect to the matter for which 

45 
THE PRESERVE AT HONEY CREEK 

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 

4843-7346-0653v.2 54969-65 



the variance was granted. The granting of such variance will not operate to waive or amend 
any of the terms and provisions of this Declaration or the Design Guidelines, if any, for any 
purpose except as to the particular property and in the particular instance covered by the 
variance, and such variance will not be considered to establish a precedent for any future 
waiver, modification, or amendment of the terms and provisions of this Declaration or the 
Design Guidelines, if any. 

7.2.7 Duration of Approval. The approval of the ACC of any plans and 
specifications, and any variances granted by the ACC, will be valid for a period of one hundred 
and twenty (120) days only. If construction in accordance with such plans and specifications or 
variance is not commenced within such one hundred and twenty (120) day period and 
diligently prosecuted to completion within either: (i) one year after issuance of approval of such 
plans and specifications; or (ii) such other period thereafter as determined by the ACC, in its 
sole and absolute discretion, the Owner will be required to resubmit such plans and 
specifications or request for a variance to the ACC, and the ACC will have the authority to re
evaluate such plans and specifications in accordance with this Section 7.2.7 and may, in 
addition, consider any change in circumstances which may have occurred since the time of the 
original approval. 

7.2.8 No Waiver of Future Approvals. The approval of the ACC to any plans 
or specifications for any work done or proposed in connection with any matter requiring the 
approval or consent of the ACC will not be deemed to constitute a waiver of any right to 
withhold approval or consent as to any plans and specifications on any other matter, 
subsequently or additionally submitted for approval by the same or a different person, nor will 
such approval or consent be deemed to establish a precedent for future approvals by the ACC. 

7.2.9 Non-Liability of Committee Members. NEITHER DECLARANT, THE 
BOARD, THE ARCHITECTURAL CONTROL COMMITTEE, NOR ANY MEMBER WILL BE 
LIABLE TO ANY OWNER OR TO ANY OTHER PERSON FOR ANY LOSS, DAMAGE OR 
INJURY ARISING OUT OF THE PERFORMANCE OF THE ARCHITECTURAL CONTROL 
COMMITTEE'S DUTIES UNDER THIS DECLARATION. 

ARTICLES 
MORTGAGE PROVISIONS 

The following provisions are for the benefit of holders, insurers and guarantors of first 
Mortgages on Lots within the Property. The provisions of this Article apply to this Declaration 
and the Bylaws of the Association. 

8.1 Notice of Action. An institutional holder, insurer, or guarantor of a first 
Mortgage which provides a written request to the Association (such request to state the name 
and address of such holder, insurer, or guarantor and the street address of the Lot to which its 
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Mortgage relates (thereby becoming an "Eligible Mortgage Holder")), will be entitled to timely 
written notice of: 

(i) Any condemnation loss or any casualty loss which affects a 
material portion of the Property or which affects any Lot on which there is an 
eligible Mortgage held, insured, or guaranteed by such Eligible Mortgage 
Holder; 

(ii) Any delinquency in the payment of assessments or charges owed 
for a Lot subject to the Mortgage of such Eligible Mortgage Holder, where such 
delinquency has continued for a period of sixty (60) days, or any other violation 
of the Restrictions relating to such Lot or the Owner or Resident which is not 
cured within sixty (60) days; or 

(iii) Any lapse, cancellation, or material modification of any insurance 
policy maintained by the Association. 

8.2 Examination of Books. The Association will permit Mortgagees to examine the 
books and records of the Association during normal business hours. 

8.3 Taxes, Assessments and Charges. All taxes, assessments and charges that may 
become liens prior to first lien mortgages under Applicable Law will relate only to the 
individual Lots and not to any other portion of the Property. 

ARTICLE 9 
EASEMENTS 

9.1 Right of Ingress and Egress. Declarant, its agents, employees, designees, 
successors and assigns will have a right of ingress and egress over and the right of access to the 
Common Area to the extent necessary to use the Common Area and the right to such other 
temporary uses of the Common Area as may be required or reasonably desirable (as 
determined by Declarant in its sole discretion) in connection with the construction and 
development of the Property. The Property shall be subject to a perpetual non-exclusive 
easement for the installation and maintenance of, including the right to read meters, service or 
repair lines and equipment, and to do everything and anything necessary to properly maintain 
and furnish the Community Systems and the facilities pertinent and necessary to the same, 
which easement shall run in favor of Declarant. Declarant shall have the right, but not the 
obligation, to install and provide the Community Systems and to provide the services available 
through the Community Systems to any and all Lots within the Property. Neither the 
Association nor any Owner shall have any interest therein. Any or all of such services may be 
provided either directly through the Association and paid for as part of the Assessments or 
directly to Declarant, any affiliate of Declarant, or a third party, by the Owner who receives the 
services. The Community Systems shall be the property of Declarant unless transferred by 
Declarant, whereupon any proceeds of such transfer shall belong to Declarant. Declarant shall 
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have the right but not the obligation to convey, transfer, sell or assign all or any portion of the 
Community Systems or all or any portion of the rights, duties or obligations with respect 
thereto, to the Association or to any person or entity. The rights of Declarant with respect to the 
Community Systems installed by Declarant and the services provided through such 
Community Systems are exclusive, and no other person or entity may provide such services 
through the Community Systems installed by Declarant without the prior written consent of 
Declarant. In recognition of the fact that interruptions in cable television and other Community 
Systems services will occur from time to time, no person or entity described above shall in any 
manner be liable, and no user of any Community System shall be entitled to any refund, rebate, 
discount or offset in applicable fees, for any interruption in Community Systems services, 
regardless of whether or not same is caused by reasons within the control of the then-provider 
of such services. 

9.2 Reserved Easements. All dedications, limitations, restrictions and reservations 
shown on any Plat and all grants and dedications of easements, rights-of-way, restrictions and 
related rights made by Declarant or any third party prior to the Property becoming subject to 
this Declaration are incorporated herein by reference and made a part of this Declaration for all 
purposes as if fully set forth herein, and will be construed as being adopted in each and every 
contract, deed or conveyance executed or to be executed by or on behalf of Declarant. Declarant 
reserves the right to relocate, make changes in, and additions to said easements, rights-of-way, 
dedications, limitations, reservations and grants for the purpose of most efficiently and 
economically developing the Property. 

9.3 Roadway and Utility Easements. Declarant hereby reserves for itself and its 
assigns a perpetual non-exclusive easement over and across the Property for: (i) the installation, 
operation and maintenance of utilities and associated infrastructure to serve the Property and 
any other property owned by Declarant; (ii) the installation, operation and maintenance of cable 
lines and associated infrastructure for sending and receiving data and/or other electronic 
signals, security and similar services to serve the Property and any other property owned by 
Declarant; (iii) the installation, operation and maintenance of, walkways, pathways and trails, 
drainage systems, street lights and signage to serve the Property and any other property owned 
by Declarant; and (iv) the installation, location, relocation, construction, erection and 
maintenance of any streets, roadways, or other areas to serve the Property and any other 
property owned by Declarant. Declarant will be entitled to unilaterally assign the easements 
reserved hereunder to any third party who owns, operates or maintains the facilities and 
Improvements described in (i) through (iv) of this Section. In addition, Declarant may 
designate all or any portion of the easements or facilities constructed therein as Common Area. 

9.4 Entry and Fencing Easement. Declarant reserves for itself and the Association, 
an easement over and across the Property and any Common Area for the installation, 
maintenance, repair or replacement of certain subdivision entry facilities, walls, and/or fencing 
which serves the Property, the Common Area or any other property owned by the Declarant. 
Declarant will have the right, from time to time, to Record a written notice which identifies the 
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fencing and/or subdivision entry facilities fencing to which the easement reserved hereunder 
applies. Declarant may designate all or any portion of the fencing and/or subdivision entry 
facilities as Common Area. 

9.5 Landscape, Monumentation and Signage Easement. Declarant hereby reserves 
for itself and the Association, an easement over and across the Property and the Common Area 
for the installation, maintenance, repair or replacement of landscaping, monumentation and 
signage which serves the Property, the Common Area or any other property owned by the 
Declarant. Declarant will have the right, from time to time, to Record a written notice which 
identifies the landscaping, monumentation or signage to which the easement reserved 
hereunder applies. Declarant may designate all or any portion of the landscaping, 
monumentation or signage as Common Area. 

9.6 Easement for Special Events. The Declarant reserves for itself and the 
Association, and their successors, assigns, and designees, a perpetual, non-exclusive easement 
over the Common Area, for the purpose of conducting educational, cultural, artistic, musical 
and entertainment activities; and other activities of general community interest at such locations 
and times as the Declarant or the Association, in their reasonable discretion, deem appropriate. 
Members of the public may have access to such events. Each Owner, by accepting a deed or 
other instrument conveying any interest in a Lot subject to this Declaration acknowledges and 
agrees that the exercise of this easement may result in a temporary increase in traffic, noise, 
gathering of crowds, and related inconveniences, and each Owner agrees on behalf of itself and 
the Residents to take no action, legal or otherwise, which would interfere with the exercise of 
such easement. 

9.7 Solar Equipment Easement. Declarant hereby reserves for itself and the 
Association, and their successors, assigns, and designees, a perpetual, non-exclusive easement 
over and across the Property and Common Area for the installation, maintenance, repair or 
replacement of a rooftop solar electric generating system designed to deliver electric power to a 
particular residence built on a Lot or Common Area. Declarant will have the right, from time to 
time, to Record a written notice which identifies the solar equipment to which the easement 
reserved hereunder applies. Declarant will be entitled to unilaterally assign the easements 
reserved hereunder to any third party. 

9.8 Cellular Tower and Telecommunications Easement. Declarant hereby grants 
and reserves for itself and its assigns, an exclusive, perpetual and irrevocable easement, license 
and right to use any portion of the Common Area, or any portion of the Property which 
Declarant intends to designate as Common Area (the "CTT Easement Area") for the 
construction, installation, use, maintenance, repair, replacement, improvement, removal and 
operation of CTI Equipment. Declarant or its assignee will have the right, from time to time, 
but no obligation, to Record a written notice which identifies the portion of the Common Area 
to which the CTT Easement Area pertains, and Declarant, or its assignee, may fence, install 
landscaping, or otherwise install improvements restricting access to the CTI Easement Area 
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